UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

M LL CREEK GROUP, | NC.,
Plaintiff

V. NO. 3:95 CV 1498 (TPS)

FEDERAL DEPOCSI T | NSURANCE
CORPORATI ON,
Def endant

RULI NG ON MOTI ON TO RECONSI DER

The plaintiff, MIl Creek Goup, Inc., brought this action
agai nst the Federal Deposit Insurance Corporation (“FDIC') to
recover damages allegedly resulting fromits purchase of a package
of distressed loans from the FDIC as Receiver for National
| ndustrial Bank on Septenber 13, 1993. On Septenber 11, 2000, the
court issued a ruling on defendant’s notion to dismss (Dkt. #
117), granting it in its entirety. On Septenmber 13, 2000,
plaintiff noved for reconsideration (Dkt. # 119). Havi ng

entertained plaintiff’s notion to reconsider, the court adheres to



the view that plaintiff’s clains were properly dismssed.
Therefore, the notion to reconsider (Dkt. # 119) is GRANTED; but,
for the followi ng reasons, plaintiff’s request that the court’s
deci sion be set aside is DEN ED

| . PROCEDURAL POSTURE

This case has an unusual procedural posture. The defendant
first noved to dismss the conplaint on Decenber 11, 1997.
Plaintiff responded to this notion by petitioning the court for
addi tional discovery and by seeking an extension of tinme in which
to file opposition papers. The court denied the notion to dismss
W t hout prejudice, and reopened discovery on My 13, 1998.
Rancorous discovery continued until Novenber 29, 1999, when
def endant re-filed its notion to dismss.?

The plaintiff responded to this renewed notion by filing a
motion to dismss defendant’s notion to dismss, and seeking an
extension of time in which to file opposition papers until 30 days
froma decisiononits notion to dismss the notionto dismss. On
Septenber 11, 2000, the court denied plaintiff’s notion to dismss
and granted defendant’s notion. The plaintiff thereupon asserted
that the court had unfairly granted defendant’s notion by not
allowng plaintiff the 30 days it had requested to file papers in

opposition to defendant’s notion. To rectify this, the court has

1

The defendant has substantially conplied with its discovery
obligations in this case. Plaintiff has had anple opportunity to
conduct appropriate discovery.
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entertained a notion to reconsider, thus providing plaintiff with
a full and fair opportunity for the presentation of whatever
addi tional argunents and evidence it believes shoul d be consi dered
by the court.

1. THE FACTS

Certain key facts are undi sputed or inescapable. In My of
1993, the defendant placed an advertisenent in the Wall Street
Journal soliciting bids for the sale of |oans. The plaintiff
answered the solicitation, and a bid package was sent to it by
def endant on July 27, 1993. Certain |oan packages and their sub-
packages were identified in the bid package. The plaintiff deci ded
to submt a bid on the sub-package identified as SB-93-21(C)

Shortly after the original solicitation, the package | abel ed
SB-93-21(C) consisted of five distressed loans that plaintiff
val ued at $479,192.00. On July 29, 1993, plaintiff subnmtted a bid
of $63,732.67, or 13.3% of the book value of the |oans contained
therein, on | oan package SB-93-21(C). On August 2, 1993, the FDI C
accepted plaintiff's bid to purchase SB-93-21(C).

Shortly after being told that its bid had been accepted, the
plaintiff was informed by M. Robert Meador, an FDI C Asset
Mar keting Supervisor, that there was a problem with the [|oan
package. Apparently, despite the fact that it was listed as part
of the package plaintiff bid to purchase, the FDIC settled an
unsecured note with an obligation of $100,000, of which Paul

Romanel Ii was the naker, and Norman Soep was the guarantor, (the
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“Romanel | i / Soep | oan”) for $25,000 on August 5, 1993.

In response to the withdrawal of the Romanelli/Soep | oan from
the package, MI| Creek brokered a conpromise with the FDIC. On
August 11, 1993, plaintiff authored aletter to the FDI C confirm ng
the ternms of the conpromse: that the FDIC would recommend for
approval that the Romanelli/Soep |oan would be renoved entirely
fromSB-93-21(C), and that plaintiff would purchase the renaining
four assets, valued at $379, 193. 00, for $38,732.67. Final approval
for the sale was in fact obtained on Septenber 7, 1993.

The parties closed the transacti on on Septenber 13, 1993, and
executed a witten Loan Sale Agreement. The Loan Sal e Agreenent
reflected the ternms agreed upon in the August 11 letter, and
identified the plaintiff MIl Creek Goup, Inc., as the buyer of
the | oan obligations, and the FDIC “in its receivership capacity”
as the seller. (Kat hl een Bowen Aff., Dkt. # 111, T 4 and Ex. 1
Att. 5 at 23). The Bill of Sale identifies the seller as the FD C
inits receivership capacity (l1d., 1 4 and Ex. 1, Att. 2 at 18A).

Unfortunately, after the closing the parties becane aware of
yet another problem involving SB-93-21(C). One of the assets
i ncluded in the package was a note, with a maker naned Gene Zurol o,
that was partially secured by a second lien on a piece of real
property in Mdison, Connecticut (“Zurolo lien”). On August 24,
1993, after consulting with the holder of the first lien regarding
a private sale of the property in question, the FD C approved a

rel ease of the Zurolo lien in exchange for $750.00 of the sale
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proceeds. Plaintiff did not learn of the release until after it
had al ready purchased the note, and it obtained the funds fromthe
FDI C thereafter.

[11. THE CLAI M5

Plaintiff then filed this |lawsuit, which charges the FDICw th
m srepresenting the contents of the package to the detrinment of the
plaintiff, and seeks to recover the full value of the package as
originally offered. Specifically, plaintiff challenges the FDIC s
offering five loans for sale, and then renoving one |oan entirely,
and a lien securing another |oan, from the package prior to the
closing of the transaction, as a “bait and switch” transaction. At
the root of plaintiff’s lawsuit is the concept that the FD C had an
obligation to communi cate accurate information, and therefore nust
conpensate the plaintiff for its failure to do so.?

In the conplaint, plaintiff asserts various sources for this
core obligation, and all eges the foll ow ng causes of acti on agai nst
the FDOC in its corporate capacity: (1) breach of contract (First
Count); (2) breach of the covenant of good faith and fair dealing

(Second Count); (3) breach of a fiduciary duty (Third Count); (4)

2

Stressing the tortious nature of its clainms, MII| Creek makes
the argunment that “there can be no dispute that plaintiff executed
the Agreenment [with the Receiver] in reliance on the defendant’s
m srepresentation, intentional or mstaken, that FDI C Receiver
owned the assets which were the subject of the contract and that
def endant [ FDI C Corporate] knew the plaintiff would rely on the
m srepresentations.” (Dkt # 121 at 16-17). But see 28 U . S.C. 88
2679(a) and 2680.
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fraud, intentional m srepresentation, and col | usi on (Fourth Count);
(5) negligent msrepresentation (Fifth Count); (6) detrinental
reliance (Sixth Count); (7) deprivation of property wthout due
process of | aw (Seventh Count), and (8) fraud under the New Jersey
Consuner Fraud Act, New Jersey Statutes Annotated 856:8-1 et seq.
(El eventh Count).?3

Plaintiff’s clainms may be viewed as either tort clains or non-
tort clainms. Counts three, four, five, and el even of the conpl ai nt
clearly appear to sound in tort. Counts two and six, while perhaps
| ess clearly sounding in tort, have alleged wong-doing by virtue
of interference wwth plaintiff’s putative contractual rights. Only
count one, the breach of contract claim is non-tortious in nature.
The defendant noved to dismss all of the foregoing clains under
Rules 12(b)(6) and 12(b)(1) of the Federal Rules of Civil
Procedure. Defendant contends that all of the foregoing clains nust
be di sm ssed for | ack of subject-matter jurisdiction, on grounds of
sovereign imunity, or because they fail to state a claimon which
relief can be granted.

| V. STANDARDS FOR DI SM SSAL

Two different standards govern the court’s analysis. First,

Rule 12(b)(1) of the Federal Rules of Gvil Procedure is the

appropriate device to assert a “lack of jurisdiction over the

3

The Ei ghth, Ninth, and Tenth Counts, which were directed to an
i ndi vidual named Nornman Soep, were voluntarily wthdrawn by
plaintiff (Dkt # 25).
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subject matter.” Fed. R CGv. Pro. 12(b)(1). “A case is properly
dismssed for lack of subject matter jurisdiction under Rule
12(b)(1) when the district court Jlacks +the statutory or

constitutional power to adjudicate it.” Mkarovav. US., 201 F. 3d

110, 113 (2d Cir. 2000).* Although the court must afford the
conplaint a “broad[] and liberal[]” construction, “argunentative
inferences in favor of the party asserting jurisdiction should not

be drawn.” Cole v. Aetna Life & Cas., 70 F. Supp. 2d 106, 109 (D

Conn. 1999) (internal quotation marks omtted); see Klein & Vi bber,

P.C v. Collard & Roe P.C., 3 F. Supp. 2d 167, 169 (D. Conn. 1998),

aff'd, 201 F.3d 431 (2d Cr. 1999).
The burden of proving subject matter jurisdiction rests with

the plaintiff, see Makarova, 201 F.3d at 113, and the court may

ook to evidence outside the pleadings when determning if

plaintiff has net its burden, see Gty of New York v. FDIC, 40 F

Supp. 2d 153, 160 (S.D.N. Y. 1999) (citing Kanmen v. Anerican

4

Plaintiff contends that defendant is precluded from raising
guestions pertaining to the court’s subject matter jurisdiction by
virtue of statenments, argunents, or adm ssions defense counsel may
have previously made, and because the court previously denied
defendant’s nmotion to dismss for Jlack of subject matter
jurisdiction onthe earlier record. The lawis clear, however, that
| ack of subject matter jurisdiction can be raised at any tine.
Trans-Atlantic Marine O ai ns Agency v. Ace Shipping Corp., 109 F. 3d
105, 107 (2d Cir. 1997). The court’s denial of defendant’s earlier
nmotion to dismss for lack of subject matter jurisdiction has no
precl usive, or res judicata, effect so as to bar the defendant from
raising the issue or the court from considering it at a later
stage. 2 Moore’s Federal Practice 8 12.30[2] at 7 (Matthew Bender
3d ed. 2000) (citing Thonpson v. County of Franklin, 15 F.3d 245,
253 (2d Gir. 1994)).
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Tel ephone & Tel egraph Co., 791 F.2d 1006, 1011 (2d Gr. 1986)).

The second standard is that set forth in Rule 56 of the
Federal Rules of Cvil Procedure. Despite the fact that defendant
moved for dism ssal pursuant to Rule 12(b)(6) of the Federal Rules
of GCvil Procedure, it is well settled that,

[i]f, on a notion asserting the defense nunbered (6) to

dism ss for failure of the pleading to state a cl ai mupon

which relief may be granted, matters outside the pl eadi ng

are presented to and not excluded by the court, the

nmotion shall be treated as one for summary judgnent and

di sposed of as provided in Rule 56, and all parties shall

be gi ven reasonabl e opportunity to present all materi al

made pertinent to such a notion by Rule 56.

Fed R Cv. Pro. 12(b).

In determ ni ng whet her conversion of a Rule 12(b)(6) notion
into a Rule 56 notion is appropriate, “[t]he essential inquiry is
whether the [plaintiff] should reasonably have recognized the
possibility that the noti on m ght be converted i nto one for summary
judgnent or was taken by surprise and deprived of reasonabl e
opportunity to neet the facts outside the pleadings.” Qurary v.
W nehouse, 190 F.3d 37, 43 (2d Gr. 1999) (internal quotation nmarks
omtted).

The court finds that it is entirely reasonable to convert
defendant’s notion to dismss into a notion for summary judgment.
Both parties were on sufficient notice of the possibility, and,
i ndeed, both parties submtted additional materials to be

considered by the court. Significantly, plaintiff attached several

exhibits to his opposition papers, and therefore can in no i nstance
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be deened the victimof unfair surprise. See Tewksbury v. Qtoway

Newspapers, 192 F.3d 322, 325 (2d Cr. 1999); Gurary, 190 F. 3d at
43. In fact, the Second Circuit has cautioned that it nay be error
not to convert the notion when a plaintiff submts additiona
evidence in response to a notion to dismss. See GQurary, 190 F. 3d
at 43.

A motion for summary judgnent shall be granted “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
of file, together with the affidavits, if any, show that there is
no genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of law.” Fed. R Cv. Pro. 56(c).
The Suprenme Court has stated that “the plain | anguage of Rul e 56(c)
mandates the entry of sunmary judgnent, after adequate tine for
di scovery upon notions, agai nst a party who fails to nake a show ng
sufficient to establish the existence of an elenent essential to
that party’ s case, and on which that party will bear the burden of

proof at trial.” Celotex Corp. v. Catrett, 477 U S. 317, 322

(1986) .

However, “[i]f there is any evidence in the record fromwhich
a reasonable inference [can] be drawn in favor of the non-noving
party on a material issue of fact, summary judgnent is inproper.”

Tonka v. The Seiler Corporation, 66 F.3d 1295, 1304 (2d Cir. 1995)

(citing Chanbers v. TRM Copy Centers Corp., 43 F.3d 29, 37 (2d Gr.

1994)). An issue of fact nust be both genuine and nateri al

“Iw] hile genui neness runs to whether disputed factual issues can
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‘reasonably be resolved in favor of either party,’

materiality runs to whether the dispute matters, i.e., whether it
concerns facts that can affect the outcone under the applicable
substantive law. . . . A reasonably disputed, legally essenti al
i ssue i s both genuine and material and nust be resolved at trial.”

Grahamyv. Henderson, 89 F.3d 75, 79 (2d G r. 1996); see Anderson v.

Liberty Lobby, Inc., 477 U S. 242, 248-250 (1986). The “nere

exi stence of factual issues-- where those i ssues are not materi al
to the clains before the court-- will not suffice to defeat a

motion for summary judgnent.” Quarles v. Ceneral Mtors Corp.

(Mtor Holding Div.), 758 F.2d 839, 840 (2d G r. 1985).

V. THE TORT CLAI M5

Plaintiff’s tort clains should be anal yzed with respect to the
Federal Tort Cains Act. They also nust be considered as tort
clains brought against the FDIC pursuant to 12 U S.C. § 1819(a)
(Fourth) and 28 U.S.C. § 1331.

A. Under the Federal Tort C ains Act

The court |acks subject matter jurisdiction over the second,
third, fourth, fifth, sixth, and el eventh counts of the conpl aint,
since these clains fall outside the Federal Tort Cains Act’s

wai ver of sovereign inmunity.>® “Absent a waiver, sovereign

5

Because the court |acks subject matter jurisdiction to hear
these clains, the court does not render an opinion as to whether
the FDIC in its corporate capacity is the proper defendant as to
t hese cl ai ns. For the purposes of determ ning the existence of
subject matter jurisdiction, the court will assune the FDICin its

-10-



immunity shields the Federal Governnent and its agencies from

suit.” FDIC v. Meyer, 510 U S. 471, 475 (1994). “[Aln action

agai nst the sovereignis properly before the district court only if
there was both a grant of subject matter jurisdiction and a valid

wai ver of sovereign immunity.” C H Sanders Co. v. BHAP Housing

Devel opnment Fund Co., 903 F. 2d 114, 117 (2d Gr. 1990); see also Up

State Federal Credit Union v. Walker, 198 F.3d 372, 374 (2d GCir.

1999) (“It is well established that in any suit in which the United
States is a defendant, a waiver of sovereign imunity with respect
to the claim asserted is a prerequisite to subject matter
jurisdiction.”).

The Federal Tort Cainms Act (“FTCA’) provides both a basis for
subject matter jurisdiction and a waiver of sovereign imunity.

Under 28 U.S.C. § 1346,

the district courts . . . shall have exclusive
jurisdiction of civil actions on clains against the
United States, for noney damages, . . . for injury or

| oss of property , or personal injury or death caused by
t he negligent or wongful act or om ssion of any enpl oyee
of the Governnent while acting within the scope of his
office or enploynent, wunder circunstances where the
United States, if a private person would be liable to the
claimant in accordance with the |law of the place where
the act or om ssion occurred.

28 U.S.C. 8§ 1346(b)(1). The waiver of sovereign imunity is found
in 28 US.C § 2674: “[t]he United States shall be Iliable,

respecting the provisions of thistitlerelatingtotort clains, in

corporate capacity is the proper defendant because it does not
change the anal ysis under the FTCA.
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the sanme manner and to the sane extent as a private individua
under |ike circunstances. . . .” 28 U S.C. § 2674.

Even t hough Congress has given the FDIC the authority to “sue
and be sued,” 12 U.S.C. 8§ 1819(a)(Fourth), “if a suit is cognizable
under 8 1346(b) of the FTCA, the FTCA renedy is exclusive and the
federal agency cannot be sued in its own nane, despite the
exi stence of a sue and be sued clause.” Myer, 510 U S. at 476
(internal quotation marks omtted); see 28 U S.C. § 2679(a) ("“The
authority of any federal agency to sue and be sued in its own nane
shall not be construed to authorize suits against such federal
agency on cl ai ns whi ch are cogni zabl e under section 1346(b) of this
title, and the renedi es provided by this title in such cases shal
be exclusive.”).

Al t hough the FTCA wai ves the sovereign imunity of the United
States, the waiver is strictly limted. Specifically, “[a]lny claim
arising out of . . . msrepresentation, deceit, or interference
with contractual rights,” 28 U.S.C. 8 2680(h), is excepted fromthe

jurisdictional grant of the FTCA. See Dorking CGenetics v. U. S., 76

F.3d 1261, 1264 (2d Cr. 1996). This statutory exception to the
wai ver of sovereign immnity “applies to clainms arising out of
negligent as well as intentional m srepresentation,” and “bars not
only clains of negligence in the representation, but the conduct

underlying the representation.” [1d. (citing Block v. Neal, 460

U S. 289, 295 (1983))(internal quotation marks omtted). Thus, the

court’s inquiry nmust go beyond the | abel plaintiff attaches to its
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claims and focus on “the substance of the claim which [it]

asserts.” 1d. (quoting Lanbertson v. U.S., 528 F.2d 441, 443 (2d

Cr.), cert denied, 426 U.S. 921 (1976)) (internal quotation marks

omtted).

Plaintiff argues, anobng other things,® that the FTCA does not
apply to its clainms, and, even if it did, 8 2680(h) places its
claims outside the purview of the FTCA Both positions are
contrary to well established principles of law. Myer stands for
the proposition that the FTCA is the exclusive renmedy for tort
clains cogni zabl e under 8§ 1346(b). Meyer also dictates that a
Bi vens action against the FDIC is not cogni zabl e under 8 1346(Db).
The tort clainms asserted in the instant case are garden-variety
state lawtort clainms which fall squarely within the purview of the
FTCA. As stated above, the FTCA is the exclusive avenue for the
assertion of such clainms, regardl ess of the existence of a “sue and
be sued” clause, and despite plaintiff’'s efforts to recast or
rel abel them

Plaintiff msapprehends the effect of § 2680(h). Thi s
provi si on does not exclude clains fromthe purview of the FTCA so
that their prosecution under sone other statutory schene may be

facilitated; rather, it restricts the waiver of sovereign imunity

6

Plaintiff also seenms to suggest that defendant waived its
sovereign imunity by statenents it nade to counsel and the court,
but only Congress has the power to waive the sovereign i munity of
the United States.
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in such a way that clains of the type described therein nay not be
brought at all against the governnent or its agencies. See e.d.,

Block v. Neal, 460 U S. 289, 296 (1983) (“Section 2680(h) thus

relieves the Governnent of tort liability for pecuniary injuries
which are wholly attributable to reliance on the Governnent’s
negligent m sstatenents.”).

Plaintiff’s clains of breach of the covenant of good faith and
fair dealing (Second Count); breach of fiduciary duty (Third
Count); fraud, intentional m srepresentation, and col |l usion (Fourth
Count); negligent msrepresentation (Fifth Count); (6) detrinental
reliance (Sixth Count); and fraud under the New Jersey Consuner
Fraud Act, New Jersey Statutes Annotated 856:8-1 et seq. (Eleventh
Count) all fall within the reach of 8 2680(h) and, therefore, nust
be dism ssed for want of subject matter jurisdiction.

The jurisdictional bar of 8§ 2680(h) applies to any claimin
which plaintiff alleges a breach of the “duty to use care in
obt ai ning and conmuni cating informati on upon which plaintiff may
reasonably be expected to rely in the conduct of his economc
affairs,” because “the essence of an action for m srepresentation,
whet her negligent or intentional, 1is the comunication of

m sinformati on on which the recipient relies.” Block v. Neal, 460

U S 289, 296 (1983) (internal quotation marks omtted). Thus, “if
the plaintiff’s causal chain depends upon the transm ssion of
m sinformati on by the governnent, then [§8 2680(h)] applies and

there is no wai ver of sovereign imunity under the FTCA.” ol l ehon
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Farmng v. US., 207 F.3d 1373, 1380 (Fed. Cr. 2000); see JBP

Acquisitions, LPv. U.S., 224 F.3d 1260, 1264 (11" Gir. 2000) (“The

test in applying the m srepresentation exception is whether the
essence of the claiminvolves the governnent’s failure to use due
care in obtaining and comunicating information.”).

Plaintiff’s clains di scussed above are all dependent upon the
all eged transm ssion of msinformation from the governnent to
plaintiff: that certain | oans would be included in the package to
be sold to plaintiff. Simlarly, plaintiff’s statutory tort claim
under the |law of New Jersey, construed liberally in favor of the
plaintiff, is based upon the sane causal chain, i.e., that the FD C
engi neered an unconscionable business transaction due to the
m srepresentation of the value of the package as it was eventual ly
sold to plaintiff.”

Plaintiff’s detrinmental reliance, or promssory estoppel,

7

The rel evant provision of the New Jersey Consuner Fraud Act
states, in pertinent part that

[t]he act, wuse or enploynent by any person of any
unconsci onabl e comrercial practice, deception, fraud

fal se pretense, fal se pronm se, m srepresentation, or the
know ng, conceal nent, suppression, or om ssion of any
material fact with intent that others rely upon such
conceal nent, suppression or om ssion, in connection with
the sale of any nerchandise or real estate . . . is
declared to be an unlawful practice.

N.J. Stat. Ann. 8 56:8-2. This statute is substantive state tort
law. It does not form an independent basis for subject matter
jurisdiction over the defendant, nor is it a waiver of sovereign
i mmunity.
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claimis based upon the sanme purported m srepresentations, and

therefore nust fail as well. See Bateman v. FDIC, 112 F. Supp. 2d

89, 94 (D. Mass. 2000) (“[T]o allow [plaintiff’s] estoppel claim
woul d enabl e himto nmake an end run around the FTCA. . . . Despite
the ‘estoppel’ label, [plaintiff’s] claim is essentially for
‘m srepresentation’ because it is premsed upon [plaintiff’s]
reliance upon erroneous i nformati on supplied by FDI C enpl oyees.”).
It does not help the plaintiff to characterize its clains as clains
of interference with contractual relations, for such clains are

al so barred by the Federal Tort Clains Act. FED C v. di Stephano,

839 F. Supp. 110, 122 (D.R 1. 1993).

This conclusion is further supported by the fact that
plaintiff seeks to redress an economc injury incurred in a
commercial setting. “Section 2680(h) precludes liability when the
plaintiff suffers an economc loss as a result of a commerci al
deci si on based upon a m srepresentation consisting of either false
information or a failure to provide information it had a duty to

provide.” M. Homes, Inc. v. US. , 912 F.2d 352, 356 (9" Cr.

1990). The fact that counts two through six and eleven are
prem sed upon the FDIC s putative m srepresentation about the
contents of the | oan package, plaintiff’s alleged reliance thereon
in maki ng a business decision to engage in the transaction, and
plaintiff’s purely econom c harmcaused by such reliance bringsits
clainms squarely within the reach of 8 2680(h).

Because counts two through six and count eleven fall within
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t he exception to the FTCA s wai ver of sovereign inmmunity set forth
in 28 U S.C. 8 2680(h), they nmust be dism ssed for | ack of subject
matter jurisdiction. Fed. R CGv. Pro. 12(b)(1). Any doubt about
the FTCA's not being a proper basis for the exercise of subject
matter jurisdiction over plaintiff’s tort claimis renoved by the
plaintiff's formal filing of a “notice of its wthdrawal of the
Federal Tort Clains Act as a basis for subject-matter jurisdiction
inits pending suit.” (Dkt. # 27).
B. Under 12 U.S.C. § 1819(a) (Fourth)

As nmentioned, plaintiff adamantly disclains any intention of
asserting its tort clainms under the FTCA. Rather, it argues it has
the right to assert its tort clains directly agai nst the FDI C under
12 U.S.C. § 1819(a) (Fourth) as federal questions “arising under”
the laws of the United States. 28 U . S.C. § 1331. Plaintiff argues
that the tort clains which it seeks to pursue are not cogni zable
under 8§ 1346(b) of the FTCA because they are excluded from the
FTCA' s wai ver of sovereign imunity by the operation of 28 U.S. C
§ 2680(h). Because torts of this nature are not cogni zabl e under
the FTCA, the argunent goes, the FTCA is not, and cannot be
plaintiff’s exclusive avenue. Since such clains are not cogni zabl e
under the FTCA, plaintiff asserts, it is disingenuous to argue that
the FTCA applies. If the FTCA does not apply, according to
plaintiff’s argunent, it does not preclude, or preenpt, pursuit of
t hese clains under 8 1819(a) (Fourth).

Because torts of the nature described in 8 2680(h) cannot be
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successful |y prosecuted under the FTCA does not nean that they are
not “cogni zabl e” under the FTCA, however.

The FTCAlimts the type of clains that may be
brought against the United States. Certain
intentional torts are not actionabl e under the
FTCA. 28 U.S.C. §8 2680(h). Such torts do not
fall entirely outside the anbit of the Act,
however . Clainms excluded under section
2680(h) are deened to be "cognizable" under
the Act through section 2679(a). .
Section 2679 provides that the renedies
provi ded under the FTCA are excl usive. Si nce
the intentional torts Ilisted in section
2680(h) can only be adjudicated through its
provi sions, and its provisions prohibit clains
based on such torts, those clains are not
actionable against the United States or its
agenci es.

FDIC v. diStefano, 839 F. Supp. 110, 121 (D.R1. 1993). *“The

authority of any federal agency to sue and be sued in its own nane
shall not be construed to authorize suits against such federal
agency on clai nms which are cogni zabl e under section 1346(b). . . ,
and the renedies provided by this title is such cases shall be
exclusive.” 28 U S.C. 8§ 2679(a).

Judge Laguex’s reasoning i n di St ephano i s not underm ned by or

i nconsistent with Justice Thomas’s reasoning in Myer. Justice
Thomas’ s observation that “8 2679(a) contenpl ates t hat a sue-and-be
sued wai ver coul d enconpass cl ai ns not cogni zabl e under 8 1346(Db)
and render an agency subject to suit unconstrai ned by the express
limtations of the FTCA * Meyer, 510 U. S. at 483, stands nerely as
arejection of the FDIC s argunent in that case that the waivers of

sovereign immunity under sue-and-be-sued clauses and the FTCA
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i nevi tably were coextensive.

Here, in this case, where the plaintiff asserts garden variety
tort clains, as opposed to the constitutional tort considered in
Meyer, the waiver of sovereign immnity provided by 12 U S.C. 8§
1819(a) (Fourth) is no broader than the wai ver worked by the FTCA
Because the particular tort clains alleged by the plaintiff could
not be maintained against the United States under the FTCA, they
cannot be mai ntai ned agai nst the FDI C under § 1819(a)(Fourth). The
remedy provided by the FTCA-- which is no renedy-- is exclusive. 28
U.S.C § 2679(a).?

VI. THE BI VENS CLAI M5
Plaintiff attenpts to avoid the roadbl ock created by the Tort

Claims Act by fornulating a “Bivens” claim In Bivens v. Six

Unknown Fed. Narcotics Agents, 403 U S. 388 (1971), the Suprene

Court inplied a cause of action directly against federal agents
based on their alleged violations of the Fourth Amendnent to the
U S Constitution. Here, plaintiff alleges that the FDI C deprived
it of property in violation of the fifth anendnent and, therefore,
it can sue the FDIC directly for this constitutional violation.
This attenpt fails as a matter of |law, however. Fed. R Cv. Pro.

12(b) (6) and 56.

8

The plaintiff apparently reads Justice Thonmas’s opinion as, in
effect, broadening suitors’ rights with respect to federal agencies
by allowi ng themto sue on clains that one would normal |y consi der
barred by 28 U S.C. 8§ 2679(a). This was not what Justice Thomas
was cont enpl ati ng.
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The problem with plaintiff’s Bivens claim is not one of
subject matter jurisdiction, for a claim based on the U S
Constitution certainly “arises under” federal law 28 US. C 8§
1331. Rather, the problem here is plaintiff's failure to state a
claim on which relief can be granted against the FDI C Bi vens
all ows constitutional tort clains against individuals, not federal
agencies. Meyer, 510 U S at 485 (“An extension of Bivens to
agenci es of the Federal Governnent is not supported by the | ogic of
Bi vens itself”).

VI . THE CONTRACT CLAI M5
Def endant noves under Rules 12(b)(6) and 56 for judgnment as

a mtter of law on the First, Second, and Third Counts® of the

9

Al though only the First Count of the conplaint is |abeled a
contract claim the Second and Third Counts are treated here as
contract clains because they are based in part “upon an alleged
failure to performcontractual obligations,” i.e., the failure of
the FDIC to transfer all of the assets originally contained in the
| oan package at the tine the bids were solicited. Davis v. U S.,
961 F.2d 53, 56 (5" Cir. 1991); see Whodbury v. U. S., 313 F. 2d 291,
295-97 (9'" Cir. 1963) (holding that when a proposed tort claimis
“based entirely upon breach by the governnent of a prom se nade by
it in a contract” it should be treated as a contract claim for
jurisdictional purposes). Thus, to the extent the Second and Third
Counts sinply restate the breach of contract claim jurisdiction
does not lie wth the FTCA, and they nust be considered breach of
contract clains.

Not ably, however, plaintiff’s Second Count goes beyond
all eging a breach of the inplied covenant of good faith and fair
dealing and affirmatively alleges “bad faith.” (Conpl., T 116).
Simlarly, inits Third Court, plaintiff alleges nore than just a
breach of fiduciary duty, affirmatively alleging that the FD C
acted “negligently or fraudulently.” (ld., § 160). Therefore, to
the extent such <clains allege tortious conduct, exclusive
jurisdiction does lie wth the FTCA which, as discussed
previ ously, does not waive sovereign immunity under 8§ 2680(h) for
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conplaint on the grounds that named defendant in this case, the
FDICin its corporate capacity, was not a party to the contract at
issue in this case. The defendant argues that plaintiff entered
into the | oan sale agreenent with the FDI C as Recei ver of Nati onal
| ndustrial Bank (“FDIC-R’), and that plaintiff has m stakenly sued
the FDIC in its corporate capacity (“FDCC'). Defendant also
argues that the district court |acks subject matter jurisdiction
over plaintiff’s non-tort claims. Fed. R Cv. Pro. 12(b)(1).
Therefore, according to the defendant, plaintiffs contract clains
nmust be di sm ssed under either Rule 12(b)(6) or Rule 12(b)(1). The
court considers defendants’ jurisdictional argunent first.
A. The Jurisdictional Question

The first count of plaintiff’s conplaint alleges pure breach
of contract. Plaintiff is not suing to enforce a contract it had
w th a defunct depository, but for breach of a contract it believes
it made with the FDIC, as opposed to the FDIC as receiver. This
contract involved the disposition of |oan obligations originally
due to the failed bank, but then taken over by FDI C as receiver.
Plaintiff’s lawsuit nanmes the FDIC as the sole defendant; the
United States is not naned as a defendant.

As a consequence of different waivers of immunity

available, plaintiffs suing the FDIC have a fairly w de
choice of forum at least if they sue in contract. They

the type of conduct alleged in the conplaint.
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may bring suit in the Court of Federal Clains, if they
have a Tucker Act suit for nore than $10,000; they may
bring a Tucker Act suit for a lesser anount in either the
Court of Federal Clains or a district court; and they may
sue in any court of law or equity under the FDIC sue -
and- be- sued cl ause.

Taylor v. FDIC, 132 F.3d 746, 753 (D.C. Gr 1997)(footnote

omtted).

Since plaintiff seeks contract damages in excess of $10, 000,
it seens clear that it does not contenplate suit in the district
court under the Little Tucker Act. Although a suit which does not
name the United States as a defendant, but nanes instead a federal
agency, arguably nmay be brought under the Tucker Act, see, e.q.,

Kline v. G sneros, 76 F.3d 1236 (D.C. Cr. 1996), it does not

fairly appear that this is what the plaintiff contenpl ated either,
for it brought this action in the district court, rather than in
the Court of Clainms, and it has nowhere argued the applicability of
the Tucker Act in any of its opposing papers.

This |eaves the “sue-and-be-sued” provision of 12 U S C
81819(a) Fourth, and the “deener” clause of 81819(b)(2)(A), as
bases for a waiver of sovereign imunity and subject matter
jurisdiction over plaintiff’s contract clainms. That plaintiff
intended to proceed on these bases seens clear fromits reference
to 8 1819, and 28 U S.C. 8§ 1331 governing cases arising under

federal law. See FDIC v. Hartford Ins. Co. of Illinois, 877 F.2d

590, 592 (7th G r. 1989). The court does not consider plaintiff’s

claims in light of FIRREA, since the plaintiff has repeatedly and
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unequi vocally stated that “FIRREA is inapplicable in the case at
bar.” (Dkt. #127 at 5).
B. The Capacities Question

It is not disputed that the FDI C operates throughout the
country in two capacities. The nanmed defendant in this case is the
Federal Deposit Insurance Corporation, the agency of the United
States that operates as regulator and corporate insurer of
depository institutions. The body of that agency whi ch operates as
an appointed receiver of a failed depository institution is
referred to as the receiver. See 12 U.S.C. § 1819, § 1821(c). As
the corporate entity, its “primary responsibility is to insure bank
deposits and pay depositors when an insured bank fails.
Consequently, it adm nisters the federal deposit insurance fund, a
pool of assets used to guarantee the safety of federally insured

deposits.” Bullion Services, Inc. v. Valley State Bank, 50 F.3d

705, 708 (9'" Cir. 1995) (citations omtted). “FDI C Receiver, on
the other hand, acts as a receiver for an insolvent state bank
possessing all the rights, powers, and privil eges granted by State
law to a receiver of a State bank.” 1d. (internal quotation marks
omtted).

Al though the paths of the two entities cross often, the |aw
treats themas distinct. Any “wongful conduct attributed to the
FDI C as corporation cannot be attributed to the FDI C as receiver.”

FDIC v. Bernstein, 944 F.2d 101, 106 (2d. G r. 1991). “Created by

Congress to pronot[e] the stability of and confidence in the
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nation’s banking system the FDIC is authorized by statute to
function in tw separate and distinct capacities.” 1d. (internal

quotations omtted); GQunter v. Hutcheson, 674 F.2d 862, 870 (1l1lth

Cr.), cert. denied, 459 U S. 826 (1982); see also Dababneh v.

Federal Deposit Ins. Corp., 971 F.2d 428, 432 (10th Cr. 1992).

Accordi ngly, “[b]ecause they are discrete |l egal entities, Corporate
FDIC is not liable for wongdoi ngs by Receiver FDIC,” Bernstein,
944 F. 2d at 106, and the “FDIC-C may not be held directly liable
for the actions of FDIC-R " Dababneh, 971 F.2d at 432. See also

U.S. v. Schroeder, 86 F.3d 114, 117 (8™ GCr. 1996) (“Under the

‘separate capacities’ doctrine, it is well established that the
[FDIC], when acting in one capacity, is not liable for clains
against the [FDIC] acting in one of its other capacities.”); ED C

v. Roldan Fonseca, 795 F.2d 1102, 1109 (1st Cir.1986) (refusing to

address fraud clains asserted against FDIC in its corporate
capacity because it “is not liable for wongdoings” by FDI C as

receiver).?0

10

That the FDIC as Receiver is different fromthe FDICin its
corporate capacity was also recently discussed by the district
court in Texas:

[t] he FDIC functions in tw distinct
capacities, as a regulator and corporate
insurer of depository institutions and as an
appointed receiver of failed depository
institutions. 12 U S.C 8§ 1819, 1821(c)
(West 1989 & Panphlet 1999). In its corporate
capacity, the FDIC functions as a separate
entity fromits receivership capacity, and if
the FDIC is naned as a party in an erroneous
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The authority cited by plaintiff does not detract fromthis.

In FDIC v. Godshall, 558 F.2d 220 (4'" Gr. 1977), the court held

that FDICC was the proper plaintiff, and the district court had
subject matter jurisdiction as a result, in an action to enforce a
note because FDIC-C, and not FDIC- R, was the holder of the note.

Simlarly, in First Western Federal Savings Bank v. FDIC 678 F.

Supp. 224 (D. S.D. 1988), the court held that, according to the four
corners of the asset purchase agreenent itself, the FDI G C, and not
the FDICG-R was the proper defendant because FDI C-C was a naned
party to the agreenent.

Wen viewed as a whole, these cases actually support the

conclusion that one who is suing the FDIC nust take care to nane

capacity, then never the twain capacities
shal | neet. See Bullion Servs. v. Valley
State Bank, 50 F.3d 705(9th Cr.1995) (nam ng
FDIC Receiver as r espondent does not
simul taneously create respondent status for
FDI C Cor porate, rather, FDIC Corporate nust be
specifically naned and nade a party); Federal
Deposit Ins. Corp. v. Condit, 861 F.2d 853(5th
Cr.1988)(after granting FD C Corporate's
notion to substitute FDIC Corporate for FDIC
Receiver as the sole adverse party in the
action, court's refusal to later allow
plaintiff to anmend and add FDI C Receiver
resulted in plaintiff's inability to maintain
a suit against FDIC as Receiver); Trigo V.
FDIC, 847 F.2d 1499 (11th G r.1988) (hol di ng
that "federal |aw protects the FDIC in its
corporate capacity from liability wunder
contracts purchased from the FDC as
receiver").

Perry Wllianms, Inc. v. FDIC, 47 F. Supp. 2d 804, 808 (N.D. Tex.
1999) .
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the correct party; they in no way suggest that the court can

arbitrarily substitute the FDIC-C for the FDICR  See Schroeder

86 F.3d at 117 (hol ding that defendant could not assert a clai mof
set-off against the RTCin its corporate capacity when the clains
was based upon a contract with the RTC as receiver).

Plaintiff does not di spute that the “FEDERAL DEPCSI T | NSURANCE
CORPORATI ON as Recei ver of National Industrial Bank” was the naned
seller in the Loan Sal e Agreenent for package number SB-93-21(C)
(Kat hl een Bowen Aff., Dkt. # 111, T 4 and Ex. 1, Att. 2 at 18A,
Att. 5 at 23 (hereinafter “Loan Sale Agreenent”)). Plaintiff is
thereby confronted with the principle that “a contract cannot bind

a non-party.” |International Custons Associates v. Ford Mdtor Co.,

893 F. Supp. 1251, 1255 (S.D.N. Y. 1995), aff’d, 201 F.3d 431 (2d
Cr. 1999), cert. denied, 120 S. C. 2723 (2000) (citing Abraham

Zion Corp. v. Lebow, 761 F.2d 93, 103 (2d G r. 1985)).

Apparently cogni zant of this principle, plaintiff argues that
FDIC-C is a party to the contract and seeks to introduce paro
evidence in an effort to, in effect, include the FDIC-C as a party,
as if it were naned therein. The parol evidence rule is a rul e of
substantive | aw, which states that

[wWhen two parties have made a contract and have

expressed it in a witing to which they have both

assented as the conpl ete and accurate i ntegration of that
contract, evidence, whether parol or otherw se, of

ant ecedent understandi ngs and negotiations wll not be
admtted for the purpose of varying or contradicting the
writing.

Lentz v. Mason, 32 F. Supp. 2d 733, 749 (D.N.J. 1999) (citing
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Filmife, Inc. v. Mal *“Z” Ena, Inc., 251 N.J. Super. 570, 573

(1991)); see generally 58 N. Y. Jur. 2d Evidence and Wtnesses 8§ 555

(1986) (“Briefly stated in ternms of the result of the application
of the rule, a valid instrunent clear in its ternms and purporting
to express the entire agreenment of the parties cannot be
contradi cted, varied, or explai ned by what was comruni cat ed bet ween
the parties either prior to or at the tinme of the execution of the
instrunment.”).

Thus, oral evidence supplenenting the terns of the witing may
be admtted in tw situations: first, where the witing is not
intended to be a conplete integration of all the terns and
condi tions of the agreenent between the parties; and, second, where
the oral evidence sought to be admtted does not contradict the
witten terns set forth in the agreenent. See id.

Upon exam nation of the contract itself, and the acconpanyi ng
evidence, the court finds that the Loan Sale Agreenent is a
conplete integration, and that substitution of FDIC-C as a party
woul d directly contradi ct the express terns of the agreenent. That
contract itself is lengthy and conprehensive, and al so contains a
mer ger cl ause, (see Loan Sal e Agreenent, § 33 at 17). The Loan Sal e
Agreenment for SB-93-21(C) further identifies the seller in this
case as the Federal Deposit Insurance Corporation in its
receivership capacity, (see Loan Sale Agreenent, Att. 2 at 18A,
Att. 5 at 23).

Par ol evidence nay not be used to show that FDI C as receiver
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was not the party with which plaintiff contracted. Because FDI CC
and FDIC-R are legally distinct entities, the court is not free to
treat them as interchangeable. This my be inconvenient and
di sappointing to the plaintiff, but the distinction between the two
entities is not inconsequential. Therefore, judgnent as a matter
of law should issue in the FDIC s favor on plaintiff’s contractual
clainms. The all eged contract on which plaintiff sues is between it
and the FDIC as receiver.

Plaintiff’s predicanent is not hel ped by its argunment that it
is the victimof a “schene.” The “evidence” which plaintiff has
uneart hed regardi ng def endant’ s havi ng sol d ot her | oan obligati ons,
and having entered into sal es agreenents with ot her purchasers does
not change the fact that, according to the record evidence,
plaintiff’s contract inthis case-- if there was a contract at all-
- was with the FDICin its capacity as the Receiver for the failed
bank. The docunents do not “confirmthe existence of a schene” or
ot herwi se showthat the instant agreenent was a “shamand a fraud.”
(Dkt. # 121 at 14).

Plaintiff’s real conplaint is that the FDI C deceived and
msled it. These are tort clains, and they are barred by §
2680(h). Plaintiff tries to escape this conclusion by arguing that
the FDICis the party with which it contracted and that, to defeat
its claimthe FDIC has fraudulently inserted into the contract the
| anguage which identifies the FDIC only “in its receivership
capacity.” The FTCA cannot be circunvented so easily.
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C. Plaintiff's Contract C ains

On Novenber 29, 1999, the FDIC filed the Rule 12(b)(1) and(6)
notion now under discussion. The notion referred to matters
outside the pleading, thus making it convertible to a notion under
Rul e 56. The plaintiff has had a full and fair opportunity to
oppose that notion in a way that is contenplated and required by
Rul e 56(e) and the Local Rules, in particular Local Rule 9(c)(2).
Fed. R Cv. Pro. 56(e); D. Conn. L.R 9(c)(2). More specifically,
MIIl Creek has had anple opportunity to place before the court
evi dence of a contract between it and the named defendant. It has
not done so.

The evi dence before the court indicates that the Septenber 13,
1993, agreenent for the sale of SB-93-21(C) was between MII| Creek
and the FDIC as receiver for the National Industrial Bank. (Loan
Sal e Agreenent, Att. 2 at 18A, Att. 5 at 23). That Agreenent
identifies the FDIC as Receiver as the “Seller.” (ld.). It also
states that the sale was “w thout recourse” and that the seller did
not “represent, warrant or insure the accuracy or conpl eteness of
any information. . . .” (Loan Sale Agreenent, § 14 at 10).
Finally, the agreenent states that it “supersedes any and all prior
di scussions and di sagreenents” and that it constitutes “the sole
and entire understanding” with regard to SB-93-21(C). (Loan Sale
Agreenent, § 33 at 17).

Plaintiff’s affiant, and President, testified at his
deposition that when he signed the instant contract with the FDIC

-29-



as Receiver at the Septenber 13, 1993, closing, he did not read it.
As he testified:

Q VWll, did you read the agreenent on
Sept enber 13t h?

A No, | certainly did not go through it.
| assuned it was the sanme agreenent
had recei ved before.

A . . . | mean, you know how settl enents
Go, okay. They’re signing docunents. See,
nobody-- what | amtelling you is nobody
said, “This is a new docunent that we're
adding to this contract now. Take a | ook
at this before you sign this,” all right.

Q Was [ previous counsel] representing you
or did you go al one?

A | think he was there, but | don't know

(Ant hony Lane Dep. at 161-62). In these circunstances, M. Lane is
not conpetent to testify that the FDI C as Receiver was not the
party wth whom M || Creek contracted. Nor is he conpetent to say
that the identification of the seller as the FDI C as Receiver was
a m stake by the defendant FDI C, or done as part of sone artifice
or schene to defraud. Plaintiff contracted with, as the contract
states on its face, the FDI C as Recei ver of the National |ndustrial
Bank.

The plaintiff cannot overcone this by denegrating the FD C,
maki ng unsupported argunents of fraud and m srepresentation, and
assertions that parol evidence will show that the FDIC was the

party with whom it had contracted. (See Dkt. #s 121, 127).
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Plaintiff cannot refute the express | anguage of the contract nam ng
the FDI C as Receiver the seller of the | oan obligations because it
is barred by the parol evidence rule from introducing extrinsic
evi dence that contradicts this express | anguage. There has been no
show ng that equitable considerations require a reformation of the
agreenent to substitute the nanmed defendant for the FDIC as
Recei ver

“Parties are generally free to contract as they desire and,
absent m stake, fraud, duress, unconscionability, or illegality,
parties are bound by the unanbiguous terns of their contract.”

Fl emi ng Conpanies, Inc. v. Thriftway Medford Lakes, Inc., 913 F.

Supp. 837, 842 (D.N. J. 1995). Here, there is no nutual m stake, so
plaintiff nust denonstrate that, because of unilateral m stake on
his part, it entered into an agreenent that is essentially a fraud,
and that equity should not enforce. Specifically, plaintiff nust

show by “clear an convincing” evidence,! Countryside Ol Co. V.

Travelers Ins. Co., 928 F. Supp. 474, 485 (D.N. J. 1995), that:

(1) the mstake was so great that to enforce the
agreenent woul d be unconsci onable; (2) the m stake nust
relate to a material feature of the contract; (3) the
plaintiff[] exercised reasonabl e care; and (4) therelief
af f orded nmust not seriously prejudi ce the opposing party.

Al exander v. CIGNA Corp., 991 F. Supp. 427, 442 (D.N.J. 1998).

11

This evidentiary standard applies to the instant notion.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 254 (1986) (“[I]n a
ruling on a notion for summary judgnent, the judge nust view the
evi dence presented t hrough the prismof the substantive evidentiary
burden.”).
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The court expresses no opinion here regarding the second and
fourth elenments, but finds that plaintiff has come forth wth no
evidence to satisfy the first and third elenents. Enforcing the
agreenent as witten is far from unconscionable, the plaintiff
having nearly doubled its investnent in the |oan package.
Arguably, the only consequence of enforcing the contract as witten
woul d be to preclude plaintiff fromfurther attenpting to satisfy
its specul ative expectation interest fromthe public fisc. This is
not unconsci onabl e.

The contract is not the product of |opsided negotiations. Its
terms are not patently unfavorable to plaintiff. The only clainmed
unfairness is that plaintiff cannot collect additional nonies from
the defendant FDIC. Plaintiff’'s failure to read the contract
certainly contributes tothis. “Mere failure to read an i nstrunent,
thus givingrisetoplaintiff’s unilateral m stake, is insufficient

to obtain relief.” Thomas v. Trans Wrld Airlines, 457 F.2d 1053,

1056 (3d Cir. 1972); cf. Flem ng, 913 F. Supp. at 843 (“[I]t is

well settled that affixing a signature to a contract creates a
conclusive presunption that the signer read, understood, and
assented to its terns.”).

The plaintiff’s breach of contract claimis against the FD C
as receiver, not against the FDICin its corporate capacity, which

it has naned.

-32-



VI I . CONCLUSI ON

Plaintiff has not presented any facts or evidence in support
of its claimagainst FDIC that would entitle it to relief. The
defendant’s notion to dismss the Second, Third, Fourth, Fifth,
Sixth, and Eleventh Counts of the conplaint pursuant to Rule
12(b) (1) of the Federal Rules of G vil Procedure was properly
granted; defendant’s notion for summary judgnent on the First,
Second and Third,*® and Seventh Counts of the conplaint was al so
properly granted. The court declines to set aside its earlier
ruling, and offers the foregoing as additional reasons supporting

it deci sion.

Dated at Hartford, Connecticut, this[10th]day of April 2001.

[Thomas P. Smith]
Thomas P. Smith
United States Magi strate Judge

12
See Fed. R Cv. Pro. 56(e); D. Conn. L.R 9(c)(2).
13

To the extent the court has subject matter jurisdiction over
the Second and Third Counts, such counts fail to state a claim as
a matter of law. Fed. R CGv. Pro. 56(c).
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